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DEPARTMENT OF HEALTH & HUMAN SERVICES 
Centers for Medicare & Medicaid Services 
7500 Security Boulevard, Mail Stop C2-21-16 
Baltimore, Maryland   21244-1850 
 

Center for Clinical Standards and Quality 
 

Ref: QSO-24-02-Hospitals/CAHs/REH/EMTALA 
DATE: December 08, 2023 

 
TO: State Survey Agency Directors 

 
FROM: Directors, Quality, Safety & Oversight Group (QSOG) and Survey & 

Operations Group (SOG) 
 

SUBJECT: Reminder of Emergency Medical Treatment and Labor Act (EMTALA) 
Requirements and Guidance for Hospitals in a Disaster 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Memorandum Summary 
 

• CMS is reinforcing EMTALA requirements and the existing flexibilities available for 
hospitals experiencing an extraordinary surge in demand for Emergency Department 
(ED) services in anticipation of possible increases in cases of influenza, COVID-19, and 
RSV this fall and winter season.  
 

• The attached fact sheet reinforces previous guidance regarding the options hospitals may 
utilize to increase surge capacity in their facilities and assist in maintaining compliance 
with the EMTALA requirements at 42 CFR 489.24 and the related requirements at 42 
CFR 489.20 (l), (m), (q) and (r) when EDs are experiencing extraordinary surges in 
demand. 
 

• State Agencies will continue to follow the routine complaint and survey procedures 
outlined in State Operations Manual, Chapter 5 Complaint Procedures and Appendix V 
Interpretive Guidelines – Responsibilities of Medicare Participating Hospitals in 
Emergency Cases.  

 
•  State Agencies and surveyors responsible for EMTALA enforcement are expected to be 

aware of the flexibilities permissible under EMTALA.  These flexibilities will be 
considered when evaluating a hospital’s compliance with the EMTALA requirements. 
during a survey. 

 
• CMS expects healthcare staff and surveyors (contractors, Federal, State, and Local) to 

comply with basic infection control practices to prevent and minimize the transmission of 
infection within these healthcare facilities while also adhering to the applicable infection 
control requirements for their respective provider type.  



Page 2 of 6 
 

Background: 
Medicare participating hospitals must adhere to the Emergency Medical Treatment and Labor 
Act (EMTALA) statute codified at §1867 of the Social Security Act, (the Act) the accompanying 
regulations in 42 CFR §489.24 and the related requirements at 42 CFR 489.20(l), (m), (q), and 
(r). EMTALA requires hospitals with emergency departments to provide an appropriate medical 
screening examination (MSE) to any individual who comes to the emergency department and 
requests such an examination or treatment.  The purpose of the appropriate medical examination 
is to determine if an emergency medical condition (EMC) exists. If a Qualified Medical Person 
(QMP) determines an EMC exists based on the results of a MSE, the hospital must offer 
stabilizing treatment within the facility’s capabilities and/or an appropriate transfer as defined at 
42 CFR 489.24 (e)(2)(i)-(iv).   
 
Any participating Medicare hospital is required to accept appropriate transfers of individuals 
with emergency medical conditions if the hospital has the specialized capabilities not available at 
the transferring hospital and has the capacity to treat those individuals. 
 
Discussion: 
In anticipation of a possible increase in demand for emergency services due to the expected 
increases of influenza, COVID-19, and RSV this fall and winter season, CMS is reinforcing 
existing guidance to remind hospitals of the flexibilities available under EMTALA when 
Emergency Departments (ED) are experiencing surges in demand for emergency care and 
services.   
 
The attached fact sheet reinforces previous guidance regarding the options hospitals may utilize 
to increase surge capacity in their facilities and assist in maintaining compliance with the 
EMTALA requirements at 42 CFR 489.24 and the related requirements at 42 CFR 489.20 (l), 
(m), (q) and (r) when EDs are experiencing extraordinary surges in demand.  
 
State Agencies will continue to follow the routine complaint and survey procedures outlined in 
State Operations Manual, Chapter 5 Complaint Procedures and Appendix V Interpretive 
Guidelines – Responsibilities of Medicare Participating Hospitals in Emergency Cases.  State 
Agencies and surveyors responsible for EMTALA enforcement are expected to be aware of the 
flexibilities permissible under EMTALA.  These flexibilities will be considered when evaluating 
a hospital’s compliance with the EMTALA requirements during a survey.   
 
CMS also expects healthcare staff and surveyors (contractors, Federal, State, and Local) to 
comply with basic infection control practices to prevent and minimize the transmission of 
infection within these healthcare facilities while also adhering to the applicable infection control 
requirements for their respective provider type. CMS encourages facilities to follow current CDC 
guidance and recommendations for preventing the transmission of all viral respiratory pathogens 
including Influenza, Covid-19, and RSV (for more information see 
https://www.cdc.gov/infectioncontrol/guidelines/viral/prevent-viral.html) 
 
 
 
 

https://www.cms.gov/regulations-and-guidance/guidance/manuals/downloads/som107c05pdf.pdf
https://www.cms.gov/regulations-and-guidance/guidance/manuals/downloads/som107ap_v_emerg.pdf
https://www.cdc.gov/infectioncontrol/guidelines/viral/prevent-viral.html
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Contact:  
For questions or concerns relating to this memorandum, please contact 
QSOG_Hospitals@cms.hhs.gov.  
 
Effective Date: 
Immediately.  Please communicate to all appropriate staff within 30 days. 
 

/s/ 
Karen L. Tritz David R. Wright 

Director, Survey & Operations Group Director, Quality, Safety & Oversight Group 
 
Attachment(s)- (Included below) FACT SHEET 
Emergency Medical Treatment and Labor Act (EMTALA) & Surges in Demand for Emergency 
Department (ED) Services 
 
Resources to Improve Quality of Care: 
Check out CMS’s new Quality in Focus interactive video series.  The series of 10–15-minute 
videos are tailored to provider types and aim to reduce the deficiencies most commonly cited 
during the CMS survey process, like infection control and accident prevention.  Reducing these 
common deficiencies increases the quality of care for people with Medicare and Medicaid. 
Learn to: 

• Understand surveyor evaluation criteria 
• Recognize deficiencies 
• Incorporate solutions into your facility’s standards of care 

See the Quality, Safety, & Education Portal Training Catalog, and select Quality in Focus  
  

mailto:QSOG_Hospitals@cms.hhs.gov
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fqsep.cms.gov%2FProvidersAndOthers%2Fpublictraining.aspx&data=05%7C01%7CJessica.Wright%40cms.hhs.gov%7C26ca7741f83d46024fc308db2a32fcb9%7Cfbdcedc170a9414bbfa5c3063fc3395e%7C0%7C0%7C638150170698816831%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=s11iyIhbXLlTOtNg16%2FHstaTQcBv6nGlLCanp5B8b40%3D&reserved=0
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FACT SHEET 
Emergency Medical Treatment and Labor Act (EMTALA) & Surges in Demand for 

Emergency Department (ED) Services 
 

A. Overview of EMTALA 
• EMTALA is a federal law that requires all Medicare-participating hospitals (including 

critical access hospitals (CAHs)) with dedicated EDs to perform the following for all 
individuals who come to their EDs, regardless of their ability to pay: 

o An appropriate medical screening exam (MSE) to determine if the individual has 
an Emergency Medical Condition (EMC). If there is no EMC, the hospital’s 
EMTALA obligations end. Triage is the process of sorting individuals based on 
their need for immediate medical treatment and is not considered to be a medical 
screening examination in and of itself. It is appropriate for hospital staff to triage 
individuals for purposes of directing them to the appropriate location of the 
hospital where the medical screening exam will occur, based on the hospital’s 
triage and alternate screening protocols. 

o If an appropriate MSE finds that there is an EMC, the hospital must: 
 Treat and stabilize the EMC within its capability (including inpatient 

admission when necessary), OR 
 Provide an appropriate transfer the individual to a hospital that has the 

capability and capacity to stabilize the EMC. 
• Medical testing can detect a medical condition and confirm a diagnosis for which a 

treatment plan is developed. Drive through testing sites that have been established for 
testing/screening of respiratory illness (i.e., influenza, COVID-19, RSV) alone, including 
on a hospital campus, do not have EMTALA implications. However, EMTALA would 
still apply if a patient who was seeking screening/ testing for respiratory illness made a 
request for emergency medical treatment while on the hospital campus. 

• Hospitals with specialized capabilities (with or without an ED) may not refuse an 
appropriate transfer under EMTALA if they have the capacity to treat the transferred 
individual. 

• EMTALA ensures access to hospital emergency services; it need not be a barrier to 
providing care in a disaster. 

 
B. Options for Managing Extraordinary ED Surges Under Existing EMTALA Requirements (No 
Waiver Required) 
 

1. Hospitals may set up alternative screening sites on the hospital’s campus 
• The MSE does not have to take place in the ED. A hospital may set up 

alternative sites on its campus to perform MSEs 
o  Individuals may be redirected to these sites. Whether the individual is 

seen at the alternate on-campus site or in the ED, they should be 
logged in where they are seen. Individuals do not need to first present 
to the ED, and if they present to the ED, may still be redirected to the 
on-campus alternative screening location for logging and subsequent 
screening/testing. 
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o This is a triage function and the person providing the redirection from 
the ED should be qualified (e.g., an RN) to recognize individuals who 
are obviously in need of immediate examination or treatment in the 
ED. Hospital non-clinical staff stationed at other entrances to the 
hospital may provide redirection to the on-campus alternative 
screening location for individuals seeking screening/testing of 
respiratory illness such as influenza, COVID-19 and RSV. 

• The content of the MSE varies according to the individual’s presenting signs 
and symptoms and the capabilities of the hospital. It can be as simple or as 
complex, as needed, to determine if an EMC exists.  

• MSEs must be conducted by Qualified Medical Personnel (QMP), which may 
include physicians, nurse practitioners, physician’s assistants, or RNs trained 
to perform MSEs and acting within the scope of their State Practice Act. 

• Hospitals may use telehealth equipment to perform the MSE by the QMP if 
clinically appropriate. The QMP may be on-campus (e.g., using telehealth to 
self-contain) or offsite (e.g., due to staffing shortages). Either way, the QMP 
must be performing within the scope of their state practice act and approved 
by the Hospital’s Governing Body to perform MSEs. 

• The use of telehealth equipment to provide evaluation of individuals who have 
not physically presented to the hospital for treatment does not create an 
EMTALA liability. 

• The hospital must provide stabilizing treatment (or appropriate transfer) to 
individuals found to have an EMC, including moving them as needed from the 
alternative site to another on-campus department. 

 
2. Hospitals may set up screening at off-campus, hospital-controlled sites. 

• Hospitals and community officials may encourage the public to go to these 
sites instead of the hospital for screening of viral respiratory illness such as 
influenza, COVID-19, and RSV. However, a hospital may not tell individuals 
who have already come to its ED to go to the off-site location for the MSE. 

• Unless the off-campus site is already a dedicated ED (DED) of the hospital, as 
defined under EMTALA regulations at 42 CFR 489.24(b), EMTALA 
requirements do not apply. 

• The hospital should not hold the site out to the public as a place that provides 
care for EMCs in general on an urgent, unscheduled basis. They can hold it 
out as a screening/testing center for viral respiratory illness. 

• The off-campus site should be staffed with medical personnel trained to 
evaluate individuals with viral respiratory illness. 

• If an individual needs additional medical attention on an emergent basis, the 
hospital is required, under the Medicare Conditions of Participation, to 
arrange referral/transfer. Prior coordination with local emergency medical 
services (EMS) is advised to develop transport arrangements. 

 
3. Communities may set up screening/testing clinics at sites not under the control of 

a hospital (such as a mall or retail parking lot) 
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• There is no EMTALA obligation at these sites even if hospital personnel 
perform the screening or testing.  

• Hospitals and community officials may encourage the public to go to these 
sites instead of the hospital for screening of viral respiratory illness. However, 
a hospital may not tell individuals who have already come to its ED to go to 
the off-site location for the MSE until they have been provided a MSE and 
determined not to have an EMC. 

• Communities are encouraged to staff the sites with medical personnel trained 
to evaluate individuals with viral respiratory illness.  

• There should be protocols or a process in place to safely transport patients 
who arrive in medical distress and need to be admitted to the hospital which 
may be as simple as calling 911.  

• In preparation for a pandemic of any viral illness, the community, its local 
hospitals and EMS are encouraged to plan for referral and transport of 
individuals needing additional medical attention on an emergent basis. 

• Drive through testing sites established for COVID-19 testing purposes-only 
do not have EMTALA implications. 

 
 




